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(D*R*A*F*T—09/97)

Second Initial Public Participation Working Group Draft
of the

Constitutional Nexus Guideline for Application of
a State’s Sales and Use Tax to an Out-of-State Business

I. Preliminary Comments.1

A. Differentiating a sales tax, a use tax, and a use tax collection2
duty. A state sales or use tax can potentially arise in three3
different contexts with respect to an out-of-state business: (i)4
the application of a sales tax; (ii) the application of a use tax;5
and (iii) the imposition of a use tax collection duty with respect6
to a third-party’s obligation to pay the use tax to the taxing7
State.8

B. Form of sales and use taxes. There are three types of sales and9
use taxes: a vendee form, a vendor form and a combined form. A10
vendee sales tax is a sales tax that places the legal incidence of11
the tax on the purchaser, even though the seller may be requir-12
ed to collect and remit the tax from collections made from the13
purchaser. A tax that places the legal incidence of the sales tax14
on the seller but also requires the seller to collect the tax from15
the purchaser is also a vendee sales tax. A vendor sales tax is a16
sales tax that places the legal incidence of the tax on the seller,17
even though the seller may have the option to collect the tax18
from the purchaser. A combined sales tax is a sales tax that19
displays aspects of both a vendee form and a vendor form.20

C. Nexus. One necessary condition to the application of a state21
sales tax or a state use tax, or the imposition of a use tax col-22
lection duty, is the satisfaction of the U.S. constitutional re-23
quirement of nexus. Nexus means there is sufficient connection24
with the taxing State for that State to apply its sales or use tax25
or to impose a use tax collection duty.26

D. Limitation of application of Guideline. This Guideline describes27
when, under the U.S. Constitution, sales and use tax nexus28
with respect to an out-of-state business is present. Nexus must29
be present in each of three possible circumstances for which a30
state sales and use tax may apply: the application of a state31
sales tax, the application of a state use tax, and the imposition32
of a use tax collection duty. The Guideline does not extend33
beyond state sales and use taxes. In using the Guideline to34
determine the presence of nexus under the U.S. Constitution,35
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users, in addition to determining the presence of nexus with36
respect to an out-of-state business, must also determine in the37
first instance whether, based upon applicable state law, the38
taxing State’s sales and use tax applies at all and if so, how.39
This Guideline does not address these state law considerations.40
Determination of state statutory nexus is, subject to the limita-41
tions of the U.S. Constitution, the province of the state legisla-42
tures.43

II. Due Process Clause and Commerce Clause define nexus. The Due44
Process Clause and the Commerce Clause of the U.S. Constitution45
define U.S. constitutional nexus. Before a taxing State may apply a46
sales tax or a use tax, or impose a use tax collection duty, the47
application or imposition must satisfy the nexus requirements of48
both Clauses.49

A. Due Process Clause Nexus. “Minimum contacts nexus” is the50
term that describes the Due Process Clause component of51
nexus. A determination of minimum contacts nexus is made by52
reference to the quality and quantity of contacts with the taxing53
State. Minimum contacts nexus involves notions of fairness and54
substantial justice in the application of the sales tax or use tax,55
or the imposition of a use tax collection duty. Provided the mag-56
nitude of contact satisfies notions of fairness and substantial57
justice, minimum contacts nexus is satisfied for:58

1. The application of a sales tax (whether in vendee, vendor, or59
combined form) to a taxable sale concluded by an60
out-of-state business, when the taxable sale occurs in the61
taxing State.62

Example 1: Corporation A is an out-of-state business with respect to63
State 1. Corporation A sells large scale electrical generators to in-64
state persons of State 1 without maintaining any business location65
or the use of personnel or representatives in State 1. The generators66
sold are sent to State 1 by a private contract carrier selected by67
Corporation A. Corporation A, responding to a purchase order, ships68
a generator  to an in-state person of State 1. Under the terms of the69
transaction the purchaser’s risk of loss does not occur until the70
generator is tendered for delivery to the in-state person in State 1.71
Regardless of whether transfer of title occurs in State 1 or outside of72
State 1, the sale has occurred in State 1.73

2. The application of a use tax (whether the sales tax for which74
the use tax compensates is a vendee, vendor, or combined75
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form) to a taxable use of the out-of-state business, when the76
taxable use occurs in the taxing State.77

Example 1: Corporation A is an out-of-state business with respect to78
State 1. Corporation A sells tangible goods to in-state persons of79
State 1 by catalogs. The catalogs and goods sold are sent to State 180
by the U.S. Mails. Corporation A purchases some of its inventory for81
its catalog operation from a supplier in State 1. Corporation A sup-82
plies specialized shipping containers to the supplier in State 1 to83
minimize breakage during shipment. The supplier in State 1 uses the84
specialized containers to ship the goods it supplies to Corporation A.85
A use of the specialized containers by Corporation A occurs in State86
1.87

3. The imposition of a use tax collection duty on an out-of-state88
business, when89

a. The out-of-state business is present in the taxing State;90
or91

Example 1: Corporation A is an out-of-state business with respect to92
State 1. Corporation A sells tangible goods to in-state persons of93
State 1 by catalogs. The catalogs and goods sold are sent to State 194

by the U.S. Mails. Corporation A maintains an office in State 1 that is95
devoted to operations unrelated to the actual selling of goods by cata-96
log. Corporation A is present in State 1. See II.C.2.97

b. The out-of-state business purposefully, on its own or98
through a representative, avails itself of the benefits of99
an economic market in the taxing State, including,100
without limitation, the engaging in of regular and101
systematic solicitation of business in the taxing State; or102

Example 1: Corporation A is an out-of-state business with respect to103
State 1. Corporation A has a presence in State 1 derived solely from104
the fact that an independent contractor representing Corporation A105
enters State 1 on an unscheduled basis for an average of two days106
per year to solicit orders for the sale of merchandise to in-state per-107
sons. State 1 is a part of the assigned territory of the independent108
contractor even though the sales made to in-state persons of State 1109
are not numerous or significant to the overall operation of the busi-110
ness. Corporation A engages in regular and systematic solicitation111
in State 1. Because State 1 is identified by Corporation A as a part of112
its market, the occasional entry of the representative is a normal113
business activity undertaken by Corporation A and is in furtherance114
of the business of Corporation A.115
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B. Commerce Clause Nexus. “Substantial nexus” is the term that116
describes the Commerce Clause component of nexus. Substan-117
tial nexus protects interstate and foreign commerce from unrea-118
sonable burdens that would impair the free flow of that com-119
merce.120

1. Substantial nexus is satisfied for the application of a sales121
tax (whether in vendee, vendor, or combined form) to a122
taxable sale concluded by an out-of-state business, when123
the taxable sale occurs in the taxing State.124

See Example 1 of II.A.1.125

2. Substantial nexus is satisfied for the application of a use126
tax (whether the sales tax for which the use tax compensates127
is a vendee, vendor, or combined form) to a taxable use of the128
out-of-state business, when the taxable use occurs in the129
taxing State.130

See Example 1 of II.A.2.131

3. Substantial nexus is satisfied for the imposition of a use tax132
collection duty on an out-of-state business, when133

a. The out-of-state business is physically present in the134
taxing State, provided, the out-of-state business has not135
established that its presence is de minimis; or136

b. The out-of-state business lacks a physical presence in137
the taxing State but the business’ connection with the138
taxing State is not limited to contact with its customers by139
common carrier or the U.S. mail and the imposition of a140
use tax collection duty does not unreasonably burden141
interstate or foreign commerce.142

Example 1: Corporation A is an out-of-state business with respect to143
State 1. Corporation A makes catalog sales of tangible personal prop-144
erty to in-state persons of State 1. As a part of its normal business145
practice, Corporation A retains from time to time purchase money146
security interests1 in merchandise it sells on installment to in-state147
persons of State 1. An out-of-state business regularly and system-148
atically securing purchase money security interests in merchandise149
that it sells on installment to in-state persons of State 1 has estab-150

                                    
1A purchase money security interest in the context of this example is the taking or

retention by the out-of-state business of the collateralizing merchandise to secure all
or part of its purchase price.
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lished a meaningful commercial connection with State 1 so that151
imposition of a use tax collection duty with respect to sales that it152
makes to in-state persons of State 1 does not unreasonably burden153
commerce. It is irrelevant to this conclusion whether Corporation A154
retains the purchase money security interests it acquires or assigns155
them immediately following their acquisition to a third-party.156

C. Concept of physical presence in taxing State. An out-of-state157
business is physically present in the taxing State within the158
meaning of II.A.3.a. and II.B.3.a., when the business engages in159
one or more of the following activities:160

1. maintains (a) the permanent presence of one more employ-161
ees; or (b) the temporary presence of one or more employees162
where the temporary presence is significantly associated163
with the ability of the out-of-state business to establish164
and maintain the market in the taxing State with respect165
to the sale for which the possible use tax collection duty may166
be imposed.167

Example 1: Corporation A is an out-of-state business with respect to168
State 1. Corporation A stations in State 1 for an indefinite duration169
that is likely to exceed one year in length an on-site “print engineer,”170
an employee of Corporation A, to oversee quality control at the171
printer of corporation A’s national catalogs. Corporation A has a172
presence in State 1. The indefinite presence of one or more employees173
in State 1 is permanent and constitutes physical presence, even if174
the stationed employee is not directly associated with the establish-175
ment and maintenance of a market in State 1.176

Example 2: Corporation A is an out-of-state business with respect to177
State 1. Corporation A decides that it will for a period likely to exceed178
one year indefinitely maintain through rotation of its employees at179
least one employee in State 1 to foster positive relationships with its180
important suppliers. The identity of the specific employee in State 1181
changes from time in accordance with the rotation system. The out-182
of-state business maintains a permanent presence of one or more of183
its employees in State 1 and has a physical presence in State 1.184

Example 3: Corporation A is an out-of-state business with respect to185
State 1. Corporation A assigns State 1 as a part of the sales territory186
to be covered by a salesperson who lives and maintains his/her office187
outside State 1. The salesperson travels to State 1 on an occasional188
basis, depending upon market conditions. Corporation A has a pres-189
ence in State 1. The occasional presence in State 1 of a salesperson190
with an assigned territory in that State is significantly associated191
with the ability of the out-of-state business (Corporations A) to192
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establish and maintain a market in the taxing State (State 1) with193
respect to the sale for which the possible use tax collection duty may194
be imposed. This presence though limited in time constitutes physi-195
cal presence.196

Example 4: Corporation A is an out-of-state business with respect to197
State 1. Corporation A on a temporary basis sends different employ-198
ees into State 1 to assist its independent legal counsel in that State199
to defend a lawsuit. The temporary presence of the employees is not200
significantly associated with the ability of the out-of-state busi-201
ness (Corporation A) to establish and maintain a market in the202
taxing State (State 1) with respect to the sale for which the possible203
use tax collection duty may be imposed. Corporation A has no physi-204
cal presence in State 1 by virtue of the temporary presence of its em-205
ployees in that State to assist in the defense of a suit.206

Example 5: Corporation A is an out-of-state business with respect to207
State 1. One of Corporation A’s employees lives in State 1. The em-208
ployee’s presence in State 1 is not associated with the activities of209
Corporation A. Corporation A has no presence in State 1 by virtue of210
the mere residence of one of its employee.211

Example 6: Corporation A is an out-of-state business with respect to212
State 1. Corporation A permits on an indefinite basis that is likely to213
exceed one year one of its employees who lives in State 1 to telecom-214
mute from his/her residence in State 1. The out-of-state business215
maintains a permanent presence of one or more of its employees in216
State 1 and has a physical presence in State 1.217

2. owns, leases, or maintains real property located in the taxing218
State, including, without limiting the foregoing, an office or219
other facility; or220

Example 1: Corporation A is an out-of-state business with respect to221
State 1. Corporation A maintains an office in State 1. The activities of222
the office are not related to the catalog sales Corporation A makes to223
persons in State 1. The office constitutes physical presence, even if224
the office’s activities do not relate to the sales being made by the225
Corporation A to persons in State 1.226

Example2: Corporation A is an out-of-state business with respect to227
State 1. Corporation A owns investment real estate in State 1 that is228
not related to its business of making catalog sales to persons in State229
1. Corporation A has a physical presence in State 1. Ownership of230
real estate in State 1, even if unrelated to the business conducted231
with respect to State 1, constitutes the holding of property in State 1.232
The principle of dissociation of Norton Co. v. Dept. of Revenue of233
Illinois, 340 U.S. 534 (1951), however valid with respect to direct234
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taxes, is inapplicable to the vendee, vendor and combined forms of235
sales and use taxes.236

Example3: Corporation A is an out-of-state business with respect to237
State 1. Corporation A owns, leases, licenses or uses billboards,238
showrooms, advertising kiosks, sample and display rooms, or other239
similar property devoted to advertising, solicitation, and other240
marketing purposes. Corporation A maintains real property in State241
1. Corporation A has a physical presence in State 1.242

3. owns, leases, or maintains tangible personal property located243
in the taxing State; or244

Example 1: Corporation A is an out-of-state business with respect to245
State 1. Corporation A in accordance with its normal business prac-246
tice consigns tangible personal property to unrelated persons in State247
1 who thereafter sell or lease or license the consigned property. The248
owner of property consigned to another holds property in the State249
where the property is consigned. Corporation A has a physical pres-250
ence in State 1.251

Example 2: Corporation A is an out-of-state business with respect to252
State 1. Corporation A purchases from unrelated businesses at dis-253
count, and/or lends money with security provided by, accounts254
receivable, including accounts whose payment is secured by security255
interests in property located in State 1. Corporation A is not the ori-256
ginal obligee of any the accounts. In the absence of other connec-257
tions, Corporation A does not have a physical presence in State 1.258

Example 3: Corporation A is an out-of-state business with respect to259
State 1. Corporation A, in accordance with its normal business prac-260
tice, orders and stores (following its supplier’s shipment) paper stock261
at the printer of its catalogs which is located in State 1. Paper stock262
quantities in significant amounts are held at the printer for one263
month periods four times each year to support the four-season print-264
ing of its national catalog. Corporation A has physical presence in265
State 1.266

Example 4: Corporation A is an out-of-state business with respect to267
State 1. Corporation A as an experiment to increase market share268

hires for one sport’s season an airplane to navigate around an out-269
side baseball stadium in State 1 to advertise its product to fans at-270
tending games in the arena. Corporation A maintains tangible per-271
sonal property in State 1 temporarily. Corporation A has physical272
presence in State 1.273

Example 5: Corporation A is an out-of-state business with respect to274
State 1. Corporation A stores some its business records with its audi-275
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tors who are located in State 1. Corporation A has physical presence276
in State 1 by virtue of the storage of some of its accounting records in277
State 1.278

Example 6: Corporation A is an out-of-state business with respect to279
State 1. Corporation A in accordance with its normal business prac-280
tice stores finished product at a supplier in State 1 that fabricated281
the product for Corporation A until such time as it has a sufficient282
quantity for the product to be economically shipped in bulk to a point283
outside the State. The storage of finished product at the fabricator of284
that product until it can be economically shipped in bulk outside the285
State constitutes physical presence.286

4. [Reserved.] (This paragraph is reserved for a possible287
discussion of physical presence based upon an out-of-state288
business’ relationship to intangible property located in the289
taxing state.)290

5. retains a representative or representatives who solicit or291
conduct business or perform services on behalf of the292
out-of-state business in the taxing State and either this293
activity is significantly associated with the ability of the294
out-of-state business to establish and maintain a market295
in the taxing State with respect to the sale for which the296
possible use tax collection duty may be imposed or is con-297
ducted by the representative or an employee of an represent-298
ative with the understanding that the activity will be perform-299
ed on a substantially full-time basis for a permanent period300
and the services are performed under the primary direction301
or control of the out-of-state business.302

Example 1: Corporation A is an out-of-state business with respect to303
State 1. Corporation A makes catalog sales of tangible personal prop-304
erty to persons in State 1. Corporation A hires an independent con-305
tractor who is not an in-state person to provide customer complaint306
and warranty services to the out-of-state business’ customers in307
State 1. The independent contractor makes visits in State 1 to resolve308
customer complaints and to perform warranty service on the product309
sold by Corporation A. Corporation A has a physical presence in310
State 1. The contractor visits are significantly associated with the311
ability of the out-of-state business (Corporation A) to establish312
and maintain a market in the taxing State (State 1) with respect to313
the sale for which the possible use tax collection duty may be314
imposed.315
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Example 2: Corporation A is an out-of-state business with respect to316
State 1. Corporation A makes catalog sales of tangible personal prop-317
erty to in-state persons of State 1 and makes in-state deliveries of318
merchandise sold or its catalogs to in-state persons by a contract319
carrier and not a common carrier acting in its common carrier320
status. Corporation A secures benefits beyond mere delivery at a321
reduced price from dealing with its shipper on a private contract322
basis. Corporation A has a presence in State 1. The contract carrier323
is a representative of the out-of-state business. The deliveries do324
not fall within the limited safe harbor of contact with customers being325
limited to common carrier and U.S. mail. See National Bellas Hess,326
Inc. v. Dept. of Revenue of Illinois, 386 U.S. 754 (1967), and Quill327
Corp. v. North Dakota, 112 S.Ct. 1904 (1992).328

Example 3: Corporation A is an out-of-state business with respect to329
State 1. Corporation A sells tangible goods to in-state persons of330
State 1 by catalogs. The catalogs and goods sold are sent to State 1331
by the U.S. Mails. Corporation A hires a representative to determine332
market conditions in State 1. The representative for Corporation A333
seeks information in State 1 about the reliability and performance,334
pricing, and availability of competing products, general market335
conditions, customers’ financial condition, fashion trends, and other336
local information. Corporation A has a physical presence in State 1.337
The representative is conducting business or performing services on338
behalf of the out-of-state business in the taxing State and this339
activity is significantly associated with the ability of the out-of-340
state business (Corporation A) to establish and maintain a market341
in the taxing State (State 1) with respect to the sales for which the342
possible use tax collection duty may be imposed.343

Example 4: Corporation A is an out-of-state business with respect to344
State 1. Corporation A hires Corporation B that is located in State 1345
to designate one of its employees to maintain Corporation A’s books346
of account on an exclusive basis for a period of time likely to exceed347
one year. Corporation A has a physical presence in State 1 because348
of this relationship.349

6. retains a representative or representatives who are not350
described in paragraph 4 but who own, lease, use or351
maintain an office, other establishment, or property in the352
taxing State, and this property is used in the representation353
of the out-of-state business in the taxing State and is354
significantly associated with the ability of the355
out-of-state business to establish and maintain a356
market in the taxing State with respect to the sale for357
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which the possible use tax collection duty may be imposed;358
or359

Example 1: Corporation A is an out-of-state business with respect to360
State 1. Corporation A is a reseller of interexchange telecommunica-361
tions services and sells prepaid phone cards as one method for pro-362
viding this service. In order to initiate the interexchange telecommun-363
ications originating from State 1, the holder of the prepaid phone364
card must use the local exchange and the facilities-based interex-365
change carrier, both of which have property in State 1 that actually366
permit the call to go through. By virtue of arrangements that exist for367
interconnectivity, the property of the local exchange carrier and the368
interexchange carrier that facilitates the completion of the call is sig-369
nificantly associated with the ability of the out-of-state business370
(Corporation A) to establish and maintain a market in the taxing371
State (State 1) with respect to the sale for which the possible use tax372
collection duty may be imposed. Corporation A by virtue of its use of373
the property of its representatives in State 1 has physical presence374
in State 1.375

Example 2: [Reserved.] (This example and possibly others are376
reserved for a possible illustration of physical presence based upon377
the ownership, lease, use or maintenance of an establishment in the378
taxing State that facilitates the conduct of a business through379
computer-based telecommunications.380

7. [Reserved.] (This paragraph is reserved for a possible discus-381
sion of physical presence based upon a representative of an382
out-of-state business having a relationship to intangible383
property located in the taxing state).384

8. either on its own or through a representative or representa-385
tives, maintains in the taxing State by private contract, and386
not by purchase from a common carrier in the common387
carrier’s status as a common carrier, telecommunication388
linkage that is significantly associated with the ability of389
the out-of-state business to establish and maintain a390
market in the taxing State with respect to the sale for391
which the possible use tax collection duty may be imposed;392
or393

Example 1: Corporation A is an out-of-state business with respect to394
State 1. Corporation A maintains local telecommunications access in395
State 1 by virtue of an agreement with an interexchange carrier not396
acting in its capacity as a common carrier when dealing with the397
Corporation A. The carrier by contract with the telecommunications398
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company serving the local exchanges in State 1 arranges for trans-399
parent switching that achieves Corporation A’s objective of appearing400
as a business with which the customers in State 1 can access as401
easily as if the business were located “down the street” in State 1,402
including the making of a local telephone call. Corporation A has403
presence in State 1. The interexchange carrier acts on behalf of the404
out-of-state business by providing local access and this representa-405
tion in State 1 is significantly associated with the ability of the406
out-of-state business to establish and maintain a market in the407
taxing State with respect to the sale for which the possible use tax408
collection duty may be imposed.409

9. performs or renders services in the taxing State.410

Example 1: Corporation A is an out-of-state business with respect to411
State 1. Corporation A is a reseller of interexchange telecommuni-412
cations services. A facilities-based, interexchange telecommunica-413
tions service provider actually supplies the telecommunications ser-414
vices being resold under bulk purchase contract with Corporation A.415
Corporation A has presence in State 1. The reseller is providing a416
service in State 1 when a subscriber of the reseller places an interex-417
change call in State 1, because the services are not performed until418
the purchased telecommunications services are delivered in State 1.419

Example 2: [Reserved.] (This example and possibly others are420
reserved for possible illustration of physical presence based upon the421
delivery of services into the taxing State through computer-based422
telecommunications.)423

D. Concept of de minimis and application of de minimis concept.424

1. Concept of de minimis. An out-of-state business’ presence in425
the taxing State is de minimis when that presence either does426
not exceed a slightest presence or is inadvertent.427

a. Slightest presence. Although not easily stated in428
objective terms, presence of the out-of-state business429
does not exceed a slightest presence when the collective430
judgment of disinterested observers would conclude the431
presence is a silly premise upon which to support a432
finding of nexus.; or433

b. Inadvertent. The presence is inadvertent when it does not434
represent a conscious choice of the out-of-state business435
to submit to the jurisdiction of the taxing State. A con-436
scious choice to submit to the jurisdiction to the taxing437
State exists when the presence arises from a regular and438
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systematic business practice, the pursuit of an estab-439
lished company policy on a continuing basis, an affirma-440
tive decision of management, or a step taken to assist in441
the establishment and maintenance of a market in the442
taxing State with respect to the sale for which the imposi-443
tion of a use tax collection obligation may be imposed.444

Example 1: Corporation A is an out-of-state business with respect to445
State 1. Corporation A sells tangible goods to in-state persons of446
State 1 by catalogs. The catalogs and goods sold are sent to State 1447
by the U.S. Mails. Corporation A also has developed a proprietary448
software that allows its customers to order goods through computer-449
assisted telecommunications from their location in State 1 and other450

States. Corporation A licenses four copies of this software on disk-451
ettes that it sends to the four licensees in State 1. The taxpayer main-452
tains (and there is no evidence suggesting a contrary understanding)453
that the diskettes were not significantly associated with the ability454
of the out-of-state business (Corporation A) to establish and main-455
tain the market in the taxing State (State 1). Although Corporation456
A has some physical presence, this presence is de minimis. It would457
be silly to support a finding of nexus on the presence of four disk-458
ettes containing proprietary ordering software where the taxpayer459
maintains the software was not significantly associated with its abil-460
ity to establish and maintain its market in State 1 and there is no461
evidence suggesting the contrary.462

Example 2: Corporation A is an out-of-state business with respect to463
State 1. Corporation A stores some its business records with its audi-464
tors who are located in State 1. The records are needed by the audi-465
tors to do their work for Corporation A. Although Corporation A has466
some physical presence, this presence is de minimis. It would be a467
silly to support a finding of nexus on the presence of business468
records of the out-of-state business being in the hands of the busi-469
ness’ auditors where the records are needed for the auditors’ work.470

Example 3: Corporation A is an out-of-state business with respect to471
State 1. Corporation A has a presence in State 1 derived solely from472
the fact that a customer in violation of its affirmative covenants to the473
business moved the property sold by installment and in which the474
business has a perfected security interest from an authorized locality475
in another State to State 1. The presence of Corporation A in State 1476
is de minimis. The presence is inadvertent, because it did not arise477
from Corporation A’s conscious submission to the jurisdiction of478
State 1.479
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Example 4: Corporation A is an out-of-state business with respect to480
State 1. Corporation A’s business is the rental of scaffolding for use481
at construction projects. Corporation A’s business is generally limited482
to contractors who operate in the same State as Corporation A.483
Corporation A has a presence in State 1 derived solely from the fact484
that one of its customer’s has rented scaffolding that it has taken to a485
construction project in State 1. Corporation A’s rental agreement with486
this customer gives no indication, and the personnel of Corporation A487
have no understanding, as to where the scaffolding was to be used.488
Except for this one instance, Corporation A has no indication that489
any of its scaffolding has ever been used before in State 1. The pres-490
ence of Corporation A in State 1 is de minimis. The presence is inad-491
vertent, because it did not arise from Corporation A’s conscious sub-492
mission to the jurisdiction of State 1.493

Example 5: Corporation A is an out-of-state business with respect to494
State 1. Corporation A has a presence in State 1 derived solely from495
the fact that an employee on his/her own initiative, and without the496
territory being assigned to him/her, entered State 1 and secured an497
order for a single sale in the amount of $100. Corporation A allowed498
the sale to go through on a one-time basis to avoid embarrassment to499
the company. The presence of Corporation A in State 1 is de minimis.500
The presence is inadvertent, because it did not arise from a con-501
scious submission to the jurisdiction of State 1. Corporation A’s502
presence in State 1 also does not exceed a slightest presence. It also503
would be a silly to support a finding of nexus on the presence of a504
single, in-person solicitation of a $100 sale on behalf of the out-of-505
state business in State 1.506

Example 6: Corporation A is an out-of-state business with respect to507
State 1. Corporation A has a presence in State 1 derived solely from508
the fact that an independent contractor representing the business509
enters State 1 on an unscheduled basis for an average of two days510
per year to solicit orders for the sale of merchandise to in-state per-511
sons of State 1. State 1 is a part of the assigned territory of the inde-512
pendent contractor even though the sales made to in-state persons513
of State 1 are not numerous or significant to the overall operation of514
the business. The occasional entry of a representative engaged in515
regular and systematic solicitation in State 1 constitutes a pres-516
ence. The presence of Corporation A in State 1 is not de minimis.517
Corporation A has made a conscious choice to submit to the juris-518
diction of State 1 because State 1 is identified as a part of Corpora-519
tion A’s market. In addition, regular and systematic solicitation520
exceeds a slightest presence. Corporation A as a part of its normal521
business operations deliberately seeks to further its business, i.e.,522
establish and maintain the market, by activities that give rise to523
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physical presence. Disinterested observers would not conclude that524
these activities would be a silly premise upon which to support a525
finding of nexus.526

Example 7: Corporation A is an out-of-state business with respect to527
State 1. Corporation A has a presence in State 1 derived solely from528
the fact that the business has hired an independent contractor that529
is not an in-state person to perform on behalf of the business war-530
ranty service with respect to property sold to in-state persons and531
the independent contractor comes into State 1 on an unscheduled532
basis for an average of two times per year to perform the warranty533
service. The presence of Corporation A in State 1 is not de minimis.534
The presence derived from the occasional entry of a representative to535
perform warranty service on average of two times per year in State 1536
arises from Corporation A’s conscious choice to submit to the juris-537
diction of State 1. Corporation A has effected an arrangement for the538
performance of its warranty service obligation in State 1 that is im-539
portant to the establishment and maintenance of the market in State540
1. This arrangement reflects either a regular and systematic busi-541
ness practice, an established company policy pursued continuously,542
or an affirmative decision of management. In addition, the occasional543
performance of in-state warranty service on behalf of the out-of-state544
business exceeds a slightest presence. Corporation A as a part of its545
normal business operations deliberately seeks to further its business,546
i.e., establish and maintain the market, by activities that give rise to547
physical presence. Disinterested observers would not conclude that548
these activities would be a silly premise upon which to support a549
finding of nexus.550

Example 8: Corporation A is an out-of-state business with respect to551
State 1. Corporation A has a presence in State 1 derived solely from552
the fact that it owns a 10 acre parcel of undeveloped real property in553
State 1. The real property is not used in the business of Corporation554
A. The presence of Corporation A in State 1 is not de minimis. The555
presence derived from Corporation A’s ownership of real property556
located in State 1 arises from a conscious choice to submit to the557
jurisdiction of State 1, because a corporation cannot acquire owner-558
ship of real property without the affirmative decision of management.559
In addition, the ownership of real estate exceeds a slightest presence.560
Corporation A has deliberately established and thereafter maintains a561
physical presence in State A. Disinterested observers would not562
conclude that presence arising from the ownership of a 10 acre563
parcel of undeveloped real property would be a silly premise upon564
which to support a finding of nexus.565

2. Proof of de minimis. If an out-of-state business is present in566
the taxing State, then the out-of-state business has the567
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burden of establishing its presence is de minimis by clear and568
cogent evidence.569

E. Duration of Nexus. Once minimum contacts nexus or substantial570
nexus exists under the principles of this guideline, that nexus571
will continue to exist without any additional circumstances with572
respect to subsequent sales when the pre-existing nexus in573
whole or in part was a proximate cause for the sale.574

F. Definitions. The following definitions apply to the terms used in575
this guideline, including the examples. The definitions do not576
apply outside of the guideline. Thus, the definitions do not apply577
to the same or similar terms used in an adopting State’s578
statutes, or regulations, rules or other official communications579
without an affirmative statement to that effect.580

1. [Reserved.] (This paragraph is reserved for possible definition581
of the term “business situs”.)582

2. “Common Carrier.” The term “common carrier” means one583
who holds itself out to the public as engaged in the business584
of providing transportation of persons or property, including585
intangible property or services through telecommunications,586
from place to place for compensation on an indifferent basis.587

3. “Contract Carrier.” The term “contract carrier” means one588
who is in the business of providing transportation of persons589
or property, including intangible property or services through590
telecommunications, from place to place for compensation591
under exclusive agreement.592

4. “In-State Person.” The term “in-state person” means any593
individual who is resident in, or any entity which is organized594
under the laws of or commercially domiciled in, this State.595

5. “Lease.” The term “to lease” means any arrangement, includ-596
ing a license, allowing for the use, possession, or occupancy of597
property in return for rent or other consideration. The term598
does not extend to non-operating leases that are strictly599
financing mechanisms.600

6. “Occasional.” The term “occasional” means occurring at601
infrequent or irregular intervals in a State.602

7. “Out-of-State Business.” The term “out-of-state business”603
means any individual or entity conducting business that is604
not an in-state person.605
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8. “Permanent.” The term “permanent” means a duration last-606
ing one year or more or a duration of an indeterminate or607
indefinite length that at anytime during its existence is likely608
to exceed one year.609

11.“Purposefully.” The term “purposefully” means willfully.610

12.“Regular.” The term “regular” means normal but without611
regard to the interval or frequency of occurrence or, alterna-612
tively, occurring at fixed or uniform intervals.613

13.“Representative.” The term “representative” means any indi-614
vidual or entity that solicits sales, conducts business, or pro-615
vides services in the taxing State on behalf of an out-of-state616
business. The term does not include employees of the out-of-617
state business. The term includes,  without any limitation on618
the foregoing, agents, corporate or other business entities,619
related or unrelated to the out-of-state business, and indepen-620
dent contractors. The term also includes sub-representatives. A621
representative may be resident or non-resident in the taxing622
State.623

14.“Sale.” The term “sale” means for tangible goods the point in624
time when there has been both the transfer of either title or625
possession and the passage of risk of loss to the purchaser.626
The term “sale” for tangible goods that have been leased to a627
third-party also means the point in time where both the628
transfer of possession of the tangible good to the third-party629
and the agreement for leasing have been completed. The term630
“sale” means for services or intangible goods the commence-631
ment of the receipt of the service or of the delivery of the632
intangible property.633

15.“Significantly associated with the ability of the out-of-634
state business to establish and maintain the market.” The635
term “significantly associated with the ability of the out-of-636
state business to establish and maintain the market” means637
activities that (i) involve contact with the customer or638
potential customer in the capacity as a customer or potential639
customer or (ii) involve the collection of information that640
pertains to the market in the taxing State or to information641
about a customer or potential customer that furthers the642
business of the out-of-state business with respect to the643
customer or potential customer in the capacity of a customer644
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or potential customer.2 It is not necessary that the activity645
actually establish and maintain the market, only that the646
activity be significantly associated with the ability of the out-647
of-state business to do so.648

15.“Systematic.” The term “systematic” means methodically649
planned in furtherance of the business of the out-of-state650
business.651

16.“Temporary.” The term “temporary” means a duration that is652
not permanent.653

17.“Use.” The term “use” means for tangible goods, services and654
intangible property storage, use or other consumption of the655
object of the use tax.656
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2Activities falling within “significantly associated with the ability of the out-of-

state business to establish and maintain the market” includes solicitation and
marketing directed to in-state persons, including market research for sales to be made
into the taxing State; product fulfillment activities, including delivery, distribution,
installation, training, testing, and consultation; repair services that are on behalf of
the out-of-state business; and customer adjustment services, including handling of
complaints and returns. Other activities include providing the seller with information
about the market, including product performance, competing products, pricing,
market conditions, and trends; existing and upcoming products; customer financial
status; and other critical local information.


